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÷åííÿ ñòàòóñó îñîáè ÿê ñëóæáîâî¿; 2) íàëåæí³ñòü òà äîïóñòèì³ñòü äîêàç³â; 3) íå-
äîïóñòèì³ñòü ïðîâîêàö³¿ â÷èíåííÿ çëî÷èíó; 4) íåîáõ³äí³ñòü ïåðåêâàë³ô³êàö³¿ ñòàòò³,
ìè íàäàëè ðåêîìåíäàö³¿ ùîäî óíèêíåííÿ ïîìèëîê ñòîðîíîþ îáâèíóâà÷åííÿ ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Òàê, ï³ä ÷àñ âèçíà÷åííÿ ñòàòóñó ñëóæáîâî¿ îñîáè
ñë³ä çâåðòàòè óâàãó íà òå, ÷è âîëîä³º âîíà îðãàí³çàö³éíî-ðîçïîðÿä÷èìè ôóíêö³ÿìè
òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüêèìè îáîâ’ÿçêàìè. Êð³ì òîãî, çâåðòàòè óâàãó íà
òèïîâ³ ñèòóàö³¿, ùî âèíèêàþòü ó ñóä³ ï³ä ÷àñ îö³íêè äîêàç³â íà ïðåäìåò íàëåæíîñò³,
äîïóñòèìîñò³, à òàêîæ íà ïèòàííÿ êâàë³ô³êàö³¿ ä³é îñ³á. Íà íàøå ïåðåêîíàííÿ,
ñóäîâ³ ð³øåííÿ ñë³ä ïîñò³éíî âèâ÷àòè òà àíàë³çóâàòè, òàêèé ï³äõ³ä ïîâèíåí áóòè
ñèñòåìàòèçîâàíèì. Óðàõîâóþ÷è çàçíà÷åíå, ð³øåííÿ ñóä³â, ùî ñòîñóþòüñÿ îäåðæàííÿ
ñëóæáîâîþ îñîáîþ íåïðàâîì³ðíî¿ âèãîäè, áóëè íàìè ïîä³ëåí³ íà ÷îòèðè êàòåãîð³¿
òà ïðîàíàë³çîâàí³ çà òèïîâèìè îçíàêàìè.
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PROBLEMS OF PROVING WRONGFUL BENEFIT
(REVIEW OF COURT PRACTICE)

The article draws attention to the court decisions on receiving an improper
benefit by an official on the grounds of Article 368 of the Criminal Code of Ukraine.
Highlighted court decisions, as a result of which the accused person was acquitted or
his guilt was not proved for insufficiency of admissible evidence. It is proposed
separating court decisions into categories, which is caused by the typicality of situations.
Thus, the decision of the courts, the descriptive part of which contains circumstances
relating to: 1) determination of a person’s status as an official; 2) belonging and
admissibility of evidence; 3) inadmissibility of provocation to commit a crime; 4)
necessity to re-categorize the article. Authors emphasize that in determining the
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status of an official, attention should be paid to whether he has organizational and
administrative functions and administrative and economic responsibilities. In addition,
attention is drawn to the typical situations arising in court during the evaluation of
evidence for belonging, admissibility, as well as issues of qualification of actions of
persons. Considering the facts of provocation by an official to obtain an improper
benefit the practice of the European Court of Human Rights is taken into account,
attention is paid to the criteria of assessment by the court of the activities of law
enforcement officials, namely the presence in their actions of provocation of a crime.
Thus, police work is legitimate only in the case of passive observation of the preparation
and commission of a criminal offence. Initiative by the police or the applicant of the
crime can be interpreted as a provocation and is inadmissible under Ukrainian law.
The article also analyzes the problematic issues concerning the reasons and consequences
of acquittal decisions in court, considering their importance and influence on the
fulfillment of tasks of criminal proceedings. In order to improve the process of
investigation the attention is drawn to some typical mistakes which can be made by
the prosecution during the collection and fixation of evidence in criminal proceedings
of the mentioned crime. An informational review of the problems is presented.

 Authors conclude that court decisions should be constantly studied and analyzed,
such an approach should be systematized. Taking into account the cited court decisions
concerning the receipt by an official of unlawful benefit, we have divided into four
categories and analyzed according to the typical features.

Keywords: undue benefit, official, investigative actions, affiliation, judicial
decisions.
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